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Introduction: who we are

Our Consumer Place is a resource centre for mental health consumers, based in West Melbourne. We are funded by the Victorian Department of Health and auspiced by Our Community. Our role is to foster consumer-developed initiatives (ie. projects and groups that are developed by mental health consumers, on our own terms), by providing resources in the form of training, written materials as well as conducting consumer perspective consultations. This involves networking with individual consumers and consumer groups. We also consult, train as well as creatively explore ideas and possibilities with service providers and tertiary students who are seeking to better understand consumer perspective, and more effectively support consumers and consumer initiatives. We are unique in Australia, but there are examples of similar services in the US and Europe (the most obvious example being the National Empowerment Centre in the US).
Merinda Epstein is widely recognised as one of the foremost consumer leaders in Australia and Flick Grey is a consumer academic and emerging consumer leader. Merinda has been heavily involved in the consumer movement for over 20 years and in 2004 was awarded an Australian Human Rights award (in the Community category) for this work. She has been involved in many different capacities, at national, state and local levels, including as a consultant and on many high-level committees, in research and in the education of clinicians. She is also a prodigious cartoonist, providing social commentary on the mental health system. Flick is a regular speaker at mental health conferences, is on a wide range of committees and teaches in clinical education. She is also a radio presenter and is completing a consumer-perspective PhD. 
We are interested in this review because the Mental Health Act is fundamentally important in shaping the landscape for all consumers, including those who are not directly impacted by the Act. 
Our priorities in this submission

There are many issues to be addressed – while the review [of the Mental Health Act] has suggested some important changes, which we applaud, there are also some areas that are of deep concern. We have chosen to focus on the ones that we feel best placed to comment upon. These are:

1. Compulsory Orders and Compulsory Treatment (ie. involuntary hospitalisation and treatment)

2. Supported Decision Making and “Capacity,” and 

3. Advance Statements.

We also make some brief comments on: 

4. Provisions for the “Emergency ECT,”

5. Nominated Persons,

6. The involvement of Carers, and

7. Hearings “on the paper.” 
1. Compulsory Orders and Compulsory Treatment

We are fundamentally opposed to both involuntary hospitalisation and involuntary treatment, as we understand these to be violations of human rights and human dignity. They are also discriminatory, since they are forced upon people on the basis that they have (or are believed to have) a psychiatric disability. This is in direct violation of the Convention of the Rights of Persons with Disabilities (CRPD) – specifically, we point to Article 14 (1b), which states: “... that the existence of a disability shall in no case justify a deprivation of liberty” and Article 17, which states that “Every person with disabilities has a right to respect for his or her physical and mental integrity on an equal basis with others.” We understand that the review has retained provisions for both involuntary hospitalisation (Part 5) and involuntary treatment (Part 7), and we strongly urge that these be reconsidered.

We do recognise and applaud that in this Draft Bill, voluntary patients are able to refuse treatment. However, we question the effectiveness of this legal provision in practice. The possibility of involuntary treatment fundamentally structures the mental health system. Innumerable consumers have experienced the threat of involuntary treatment being used to coerce them into compliance (e.g. if they are a voluntary patient and want to leave a service or want to refuse a treatment, they are threatened with being made into an involuntary patient). This is such common practice that we consider it a structural issue, rather than one of individual service providers abusing the law. Moreover, an unknowable number of consumers have hidden their experiences and hence been denied support, due to a legitimate fear of involuntary treatment and the loss of autonomy and dignity this would entail. So long as there is legal provision for involuntary treatment, we believe the mental health system will continue to be both coercive and mistrusted.

We also take issue with the criteria for Compulsory Orders and Compulsory Treatment. There is an assumption inherent in the legislation that psychiatric hospitalisation and involuntary treatment entail safety and healing. So, for example, Part 5 (70) Criteria for an Inpatient Treatment Order, states that a person can be made subject to an Impatient Treatment Order in circumstances where “...(d) if the person is not detained and treated in an approved mental health service there is ... (ii) a significant risk that the person will suffer serious physical or mental deterioration.” This implies that if the person is “detained and treated,” they will not suffer serious physical or mental harm. However, in reality, psychiatric hospitals are deeply unsafe places: involuntary patients have their mental and bodily integrity violated – legally – through forcible treatment, ECT and seclusion, as well as more subtly damaging and humiliating practices (e.g. violations of their dignity, autonomy and self-respect). Moreover, many other (non-legitimated) forms of violation – sexual, emotional, physical – are rife in psychiatric hospitals. 

While we appreciate that it is the experience of many consumers that involuntary treatment has helped them – by preventing suicide or an escalation of their distress, or by providing access to appropriate treatment – the fact that anyone can be involuntarily detained and involuntarily treated means that all consumers are systemically disempowered, violated and coerced.

Fundamentally, we believe there is an urgent and pressing need for voluntary, non-coercive alternatives to psychiatric hospitalisation. This is already implicit in the legislation – both as it stands, and in the Exposure Draft. One of the criteria for an Involuntary Treatment Order is that: “(e) all reasonable less restrictive options, including whether the person can receive the treatment on a voluntary basis, have been considered and are not suitable.” In our view, this is the essential flaw in the current system: those who are deciding that people be involuntarily treated tend to have no other ‘reasonable less restrictive options’ to give genuine consideration to. This deplorable lack of alternatives means that many people will end up in coercive, violating situations, due to there being no alternatives. In this light, we applaud the growth of Prevention and Recovery Care (PARC) centres, but urge that Consumer Developed Services are a viable and important alternative model. 

2. Supported-decision making

In the Objectives and Principles outlined in the Exposure Draft, a supported-decision making model is suggested:  

(4) A person with a mental illness must as far as is reasonably possible in the circumstances— 

(a) be consulted in accordance with this Act in the making of decisions about their mental illness;

(b) be supported to enable the person to make his or her own decisions, including in

developing a treatment plan; 

(c) be provided with the support and information necessary to enable the person to exercise their rights under this Act; 

(d) have their preferences and wishes considered in the making of decisions affecting the Person.

We fully support a paradigm shift towards a supported-decision making model. We understand this supported-decision making model to be integral to emerging international human rights frameworks, including the CRPD, as well as to the dreams and aspirations of disability advocates nationally and internationally. This is an important paradigm shift, which needs to be actively supported and promoted.

However, the substance of this Draft does not operationalise a Supported-decision making model, and in fact falls far short of this ideal. This is partly due to the provisions for involuntary hospitalisation – which fundamentally allows for a substituted decision-making model to remain as a fall-back option – and partly because the support provisions are not robust enough to make this paradigm shift a reality. The fact that every provision for supported-decision making (e.g. Advance Statements, Nominated Persons and informed consent to treatment) can be over-ridden at the discretion of the Authorised Psychiatrist means that this paradigm shift has not actually occurred, despite the statements to the contrary quoted above.

We argue strongly that the law should take seriously this paradigm shift as it has been articulated at an international level, and examine how supported-decision making could be genuinely put into effect. Our recommendations are:

1. that involuntary treatment be abolished,

2. that resources be increased to increase and strengthen voluntary alternatives,

3. that support provisions be strengthened, including:

a. Embedding legal provisions for Nominated Persons to act as support people, to enable the person to retain their decision-making capacity, with appropriate support. This would be one way to honour Article 12(3) of the CRPD, which states: “States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity.”
b. Strengthening the legal status of Advance Statements (see below).

3. Advance Statements

We applaud the introduction of Advance Statements into the mental health law, and wholeheartedly embrace this as a step in the right direction for human rights and self-determination for mental health consumers. However, we believe the legal status of these Statements must be increased, if they are to be part of any genuine shift in practice.

Firstly, Advance Statements must not be seen as merely stating the “wishes and preferences” of the person. Such language is dismissive of the person’s capacity to have knowledge, will and a right to self-determination, all of which must be respected as having legitimacy. Wishes and preferences should form part of an Advance Statement, albeit with less binding force. We prefer the language of “Advance Directive,” which should be understood as stating the will of the person. Article 12(4) of the CRPD states that “all measures that relate to the exercise of legal capacity” must “respect the rights, will and preferences of the person.” We see Advance Directives as having the capacity to put into law this important provision.

Secondly, the provisions for ensuring compliance with Advance Statements are far too weak. Part 10, s.154(1) states that decision makers “... must have regard to an advance statement” but that they can make decisions “inconsistent with the wishes and preferences of the patient expressed in their advance statement.” Rather than this very weak language of “having regard,” we believe that there should be a presumption that Advance Statements will be complied with, unless there are compelling reasons not to comply. In the event of non-compliance with the Advance Statement, these “compelling reasons” must be documented and provided in writing to both the consumer, their Nominated Person (or Nominated Persons), the authorised psychiatrist and the Mental Health Commission. The Mental Health Commission ought to take seriously its role in monitoring the non-compliance with Advance Statements.

4. Emergency provisions for ECT

We applaud the addition of mandated involvement of the Mental Health Review Board in cases of ECT use. However, we are concerned about: 

1. the “Emergency” provisions in the Bill. We don’t believe ECT could ever be considered a necessary “emergency” procedure. We oppose the inclusion of this provision in the law, as we strongly suspect that this will be over-used to bypass the (“inconvenient”) safeguards. 

2. We are also deeply concerned that ECT could be used on people under 18, whose brains are still developing. 

3. We believe that people should have an inalienable right to refuse ECT (and any other psychiatric intervention). This could be articulated in their Advance Directive. Given that there is a great deal of controversy about the use of ECT, we believe that this would be a safeguard so that those who choose not to be given ECT would be able to have this choice honoured.

5. Nominated Persons

We commend the idea of including a ‘Nominated Person,’ who must be kept informed. However, there are three issues that we would like to raise. Firstly, we believe that it is extremely limiting to have only the capacity for one ‘Nominated Person.’ Reflecting on our own lives, this seems both impractical and limited. We may have more than one relevant person in our lives – a family member, our partner, more than one mental health professional (e.g. we may have both a psychiatrist and a psychologist, or a GP). This limitation also means that if for some reason this person is unavailable (or perhaps is just unwell, or has little time to keep fully abreast of our situation), then we are left with no support. The Exposure Draft explicitly points to this potential (in Part 5, 7(a): “... unless after taking reasonable steps to do so, the nominated person cannot be identified or found”.

Secondly, it is unclear at what point one would appoint a “Nominated Person.” Given that the process has to be conducted similar to a statutory declaration, it is not obvious how someone being admitted for the first time (and unprepared for such an admission) would engage in this process. Such people are incredibly vulnerable and so there must be a process that allows for them to nominate an appropriate person. Thirdly, we are concerned that there are provisions for the Nominated Person to be deemed “not an appropriate person to fulfil that role.”

So, we recommend that the law allow provision for more than one Nominated Person (perhaps up to three). We also recommend that there be a provision that makes it obligatory, during the intake process, to ascertain who the relevant Nominated Persons would be.

6. The involvement of Carers

We applaud the insistence within the Exposure Draft that any involvement of Carers (or family members, guardians, advocates or other persons) be contingent upon the consent of the person. We believe that the “Nominated Person” provision is a reasonable way to include significant others in their treatment, without assuming that any (“Carer”) relationships should override consent provisions.

7. Hearings “on the paper”

We are concerned about the provisions for hearings to be held “on the paper.” We believe that there are no circumstances in which decisions should be made without the involvement of either the person themselves, or their Nominated Person. So, rather than having provisions for hearings “on the paper,” we urge that the person have a substituted representative involved. We suggest that a Nominated Person would be the most appropriate person.
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